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NO FEE-GOV’T CODE 6103 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF LOS ANGELES 


CARLOS MUNGUIA, 


vs. 


Petitioner, 


CITY OF LOS ANGELES, 


Respondent. 


) CASE NO. 19STLC01097 
) (Honorable Judge Edward B. Moreton) 

) 

) RESPONDENT’S ARGUMENT IN 
' SUPPORT OF ITS DENIAL OF 
} PETITIONER’S REQUEST TO REMOVE 
' NAME FROM GANG DATABASE 


) 

) 

) 


(Filed concurrently with Respondent’s 
Request for Judicial Notice) 


) DATE: June 26,2019 
) TIME: 9:30 a.m. 

) DEPT: 44 


Pursuant to Penal Code section 186.35(b) and California Rules of Court, rule 3.2300(f), 
Respondent CITY OF LOS ANGELES (“City”) submits this brief in support of its denial of Petitioner 
Carlos Munguia’s (“Petitioner”) request to have his name removed from a shared gang database. 
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On March 6, 2018 LAPD Officers Avendano and Gomez issued a citation to Petitioner near 
520 North Mott in the City of Los Angeles, a location known to be frequented by “KAM” gang 
members. Administrative Record (“AR”) 063 and 065. During the interaction. Petitioner admitted to 
Officer Avendano that he was a member of the “KAM” street gang and that his gang moniker was 
“Beks. Ibid. The LAPD officers also observed Petitioner associating with a Mr. Moises Romero, a 
documented KAM gang member, during that interaction. Ibid. 

On April 13, 2018 LAPD Officers Avendano and Nevarez stopped and questioned Petitioner 
after hours at Wabash Park, a known “KAM” gang location, in the City of Los Angeles. AR 063 and 
067. During this stop, the LAPD officers observed Petitioner associating with a Mr. Ezequiel Barrera, 
another documented KAM gang member. The officers also observed Petitioner smoking cannabis and 
having graffiti paraphernalia on his person. Ibid. 

On April 19, 2018 LAPD Officers Avendano and Nevarez again stopped and questioned 
Petitioner at Wabash Park where he was associating with documented “KAM” gang members Ezequiel 
Barrera and Moises Romero. AR 063 and 068. 

On August 29,2018, Petitioner was arrested for vandalism, specifically gang related graffiti on 
surfaces at Wabash Park. AR 063 and 069. 

Around September 3, 2018, the Los Angeles Police Department (“LAPD”) notified Petitioner 
(the “September 3 rd Notice”) that it would designate Petitioner as a gang member or associate in 
CalGang, which is a law enforcement database that operates pursuant to Penal Code section 186.36(m) 
and the Code of Federal Regulations, Title 28, Part 23. AR 001. Pursuant to Penal Code 186.36(e), 
Petitioner contested his gang designation in an October 12, 2018 letter in which Petitioner requested 
that his name be removed from the gang database (“Petitioner’s Request”). AR 002-061. LAPD denied 
Petitioner’s Request in a November 6,2018 letter that included a spreadsheet detailing the criteria upon 
which LAPD based its decision. AR 062-063. 

On December 19, 2018, Petitioner was convicted of the vandalism charge stemming from his 
August 29 th arrest and sentenced to three years formal probation. People v. Munguia (Super. Ct. L.A. 
County, 2018, No. BA470956). One of the conditions of Petitioner’s probation is that he “not associate 
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with/stay away from members of the ‘Krazy Ass Mexicans’ Gang, .also known as ‘KAM’”. Ibid. 

Petitioner filed a Request for Review of Denial of Request to Remove Name from Gang 
Database (“Petition”) on February 4, 2019. On March 5, 2019, Respondent filed the Administrative 
Record for this Petition. 

II. APPLICABLE LAW 

Upon notice that they have been designated a gang member, associate, or affiliate in a shared 
gang database by a law enforcement agency, a person may request that their name be removed from 
the database. Pen. Code, § 186.34(e). If a person’s request to have their name removed from a shared 
gang database is denied, they may petition a court to review the denial. Pen. Code, §§ 186.34(e), 

186.35(a). A court will then review the evidentiary record and any arguments de novo to determine if 
the law enforcement agency has established the person’s active gang membership, associate status, or 
affiliate status by clear and convincing evidence. Pen. Code, § 186.35(d). 

“The key element of clear and convincing evidence is that it must establish a high probability 
of the existence of the disputed fact, greater than proof by a preponderance of the evidence.” People v. 
Mabini (2001) 92 Cal.App.4th 654. 662. The evidence need not “be ‘so clear as to leave no substantial 
doubt’ [nor]...sufficiently strong as to command the unhesitating assent of every reasonable mind.’” 
Nevarrezv. San Marino Skilled Nursing & Wellness Centre, LLC. (2013) 221 Cal. App.4 th 102, 113- 
14. In summary, the court must determine if there is a high probability that Petitioner is an active gang 
member, associate, or affiliate. If the court finds that LAPD has failed its burden, it has the authority 
to order LAPD to remove the person’s name from the shared gang database. Pen. Code, § 186.35(d). 

III. ARGUMENT 

A. The City’s Response to Request for Removal from the Shared Gang Database Letter 

Spreadsheet is Properly Included in the Administrative Record. 

California Rules of Court, rule 3.2300(d)(1)(B) requires Petitioner to attach LAPD’s written 
verification of its decision denying Petitioner’s Request to the Petition filed with the Court. LAPD’s 
November 6, 2018 Response to Request to Remove Name from the Shared Gang Database Letter 
(November 6 th Response), effectively its written verification of its decision, included a Response to 
Request to Remove Name from the Shared Gang Database Letter Spreadsheet (“Spreadsheet”). AR 
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063. Petitioner did not attach the Spreadsheet to the Petition. 

Additionally, the Spreadsheet contains information that was not included in the September 3 rd 
Notice. For example, because Petitioner’s August 29 th arrest occurred around the same time that LAPD 
was preparing the September 3 rd Notice, LAPD did not consider it for purposes of the September 3 rd 
Notice. AR 001. It was not until Petitioner’s Request that LAPD considered Petitioner’s arrest as part 
of the basis’s of Petitioner’s gang designation. AR 062-063. Thus, the Spreadsheet’s inclusion in the 
Administrative Record is proper because it is both part of LAPD’s written verification of its decision 
as well as an LAPD’s updated basis for designating Petitioner as a gang member, affiliate or associate. 

B. The Field Interview Cards are Properly Included in the Administrative Record. 

The information contained in the Field Interview Cards form the basis of the LAPD’s 
designation of Petitioner as a gang member or associate. AR 065-69. Specifically, LAPD’s decision 
to include Petitioner in CalGang was based, in part, on LAPD’s interactions with Petitioner as detailed 
in the Field Interview Cards. Ibid. Because the Field Interview Cards constitute the source material 
for LAPD’s decision regarding Petitioner, the Court should consider them in addition to the September 
3 rd Notice, the November 6 th Response, and Spreadsheet, all of which only summarize the contents of 
the Field Interview Cards. AR 001; and 062-69. As the source materials for those records, the Field 
Interview cards also clarify information that may have been incorrectly summarized in the Spreadsheet. 
For example, the Spreadsheets indicates that as part of a March 6, 2018 contact with LAPD, Petitioner 
was arrested. AR 063. However, a review of the Field Interview Cards show that Petitioner’s arrest 
occurred as a part of an August 29, 2018 contact with LAPD. AR 069. 

Furthermore, because summaries of the Field Interview Cards were provided to Petitioner via 
the Spreadsheet, Petitioner had sufficient notice of the basis of his designation in CalGang and is not 
prejudiced by the Field Interview Cards’ inclusion in Administrative Record. AR 062-63. In fact, 
having been present at the interactions with LAPD, Petitioner has first-hand knowledge of the details 
of the interactions and thus is able to address their relevancy to his gang designation in this Petition. 
Accordingly, the Field Interview Cards are properly part of the Administrative Record. 

Ill 
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Judicial Notice of Petitioner’s Arrest and Conviction Is Not Precluded by the Evidence 
Limit Set Forth in Penal Code 186.35(c). 

Penal Code section 186.35 does not explicitly address how a reviewing court should treat 
Petitioner’s arrest and conviction, both of which arose after LAPD provided Petitioner with the basis 
of Petitioner’s designation in the gang database. See Section I, supra. Given the statute’s ambiguity 
in this regard, the court should look to the Legislature’s intent to effectuate the purpose of the statute. 
Green v. State of California (2007) 42 Cal.4th 254, 260. The Legislature’s purpose in enacting Penal 
Code 186.35 was to ensure fairness to individuals subject to a gang designation in a shared gang 
database. See Sen. Com. on Pub. Safety, Analysis of Assem. Bill No. 90 (2017-2018 Reg. Sess.) 

May 30, 2017, pp. 12-13. Specifically, the goal was to ensure that the subject of a gang designation 
should have all information supporting their gang designation to properly contest the designation if 
desired. Ibid. 

Here, a denial of the City’s Request for Judicial Notice would not undermine the fairness 
goals of Penal Code section 186.35. As the arrestee and defendant, Petitioner has first-hand 
knowledge of his arrest and conviction for graffiti. Petitioner has known that his arrest was part of 
the basis of his gang designation since at least the November 6 th Response. AR 062-63; and 069. 
Therefore, Petitioner is not disadvantaged by the omission of his arrest and conviction from the 
September 3 rd Notice and should be more than able to address the relevancy of the subsequent 
conviction as part of this Petition. Given the statue’s ambiguity and the fact that granting City’s 
request for Judicial Notice would not undermine the fairness goals of Penal Code section 186.35, the 
Court should grant the City’s Request for Judicial Notice of Petitioner’s arrest and conviction. 

D. The City has Established Petitioner’s Active Gang Membership. Associate Status, or 
Affiliate Status by Clear and Convincing Evidence. 

The strongest evidence of Petitioner’s membership in the “KAM” gang is the fact that he was 
recently convicted of vandalism, specifically, gang-related graffiti. See Section I, supra. 
Additionally, the graffiti occurred at Wabash Park, a known “KAM” hangout. Ibid. Furthermore, one 
of the conditions for Petitioner’s probation is that he not associate with and stay away from members 
of the “KAM” Gang. Ibid. 
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